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Washington, D.C.
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FEDERAL COMMUNICATIONS COMMISSION
OFFICE OF THE SECRETARY
In the Matter of )
)
Review of the Commission’s Rules ) MM Docket No. 97-138
Regarding the Main Studio and Local ) RM-8855; RM-8856;
Public Inspection Files of Broadcast ) RM-8857; RM-8858;
Television and Radio Stations ) RM-8872
To:  The Commission
REPLY COMMENTS
OF
TWORK LIATED IONS ANCE

The Network Affiliated Stations Alliance (“NASA” or “Affiliates”), is a coalition of the
ABC, CBS and NBC Television Affiliates Associations and is comprised of some 650 television
stations that are affiliated with the ABC, CBS and NBC Television Networks. NASA hereby
submits, by its attorneys, its reply comments in connection with the Notice of Proposed Rule Making
(“Notice™) issued by the Commission in the above-captioned docket.

NASA supports retention of the requirement that television network affiliation contracts be
filed with the Commission and made available for public inspection.! NASA believes the rule

requiring the filing of network contracts to be a proven and effective means of enhancing

' Section 73.3613(a)(1) of the Rules requires, in essence, that all television licensees
affiliated with a national network file copies of such contracts with the Commission.
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competition between the television networks and between the networks and their affiliates. The
Commission already has open a pending docket dealing with the network contract filing requirement.
See Filing of Television Nerwork Affiliation Contracts, MM Docket No. 95-40, 60 Fed. Reg. 19564
(1995). To be sure, the instant proceeding was begun for the purpose of evaluating the main studio
and public file rules. Nevertheless, one party filing comments has suggested that the rule requiring
the filing of television network affiliation agreements be eliminated. See Comments of David
Tillotson, pp. 7-8.2 NASA vigorously disagrees with this suggestion.

In support of its position, NASA submits the following comments.

I
Historical Background
As far back as 1934, the Commission required that various contracts affecting the program
practices of a broadcast station be filed with the Commission® The Commission has long
recognized that the relationships between networks and their affiliates raise important public interest
questions.* In 1969, the Commission, acting in response to the passage by Congress of an

amendment to the Administrative Procedure Act favoring public availability of government records’®

* Tt appears that Mr. Tillotson’s comments were offered on behalf of some 34 radio
stations and a single television station.

3 Broadcasting Division Order No. 2, 1 FCC 26 (1934).

* See¢, e.g., FCC Report on Chain Broadcasting (1941); “Report of the Network Study
Staff to the Network Study Committee,” FCC, Washington, D.C. (1957), reprinted as H. Rep.
No. 1297, 85th Cong. 2d Sess. (1958).

blic Information Amendments to Administrative Procedure Act, Pub. Law 89-
N \
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and to long-standing recommendations from committees of both houses of Congress® and from its
own network study staff,” amended its rules to make network affiliation contracts available for public
inspection.®

In reaching its decision, the Commission observed:

Our action will directly serve the public interest in the fostering and
maintaining of a national competitive broadcast structure. We
believe that publication of affiliation contracts will make a major
contribution toward this objective. It will enhance and intensify
competition among broadcasters and will equip licensees and the
public with additional information relevant to the public interest.

... [T]he Commission’s network study staff concluded in 1957 that
disclosure of such information would be in the public interest. It

would aid stations in thejr barpainigg with the petworks by making

information avail o one side to the same extent it is to the other.

Report and Order in Docket No.
14710, 16 FCC 2d at 977.
[Emphasis supplied]

Thus, a primary concern of the Commission in making network contracts public in 1969 was to
enhance competition between the networks and between the networks and their affiliates by
permitting affiliates to bargain on equal footing insofar as knowledge of prevailing market

conditions was concerned.

¢ See Report of Antitrust Subcommittee of House Committee on the Judiciary, 85th
Cong., 1st Sess. March 13, 1957, p. 141; Television Inquiry Staff Report of Senate Committee
on Interstate and Foreign Commerce, 85th Cong. 1st Sess. June 26, 1957, p. 95.

"“Report of the Network Study Staff to the Network Study Committee,” FCC,
Washington, D.C. (1957), reprinted as H. Rep. No. 1297, 85th Cong. 2d Sess. (1958).

¥ Report and Order. Docket No. 14710, 16 FCC 2d 973 (1969). Such contracts were
already required to be filed with the Commission.

{kwsle/word/nasa/rep-comm -3-
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In 1985, the Commission reaffirmed the importance of the network contract filing
requirement for television, while eliminating it for radio, observing that closer screening of
television network-affiliate relationships is warranted because of the dependance of affiliated
television stations upon networks for the bulk of their programming. Nerwork Affiliation
Agreements, 58 RR 2d 815, 817 (1985). In 1995, as a part of a comprehensive review of the network
rules, the Commission began a rule making proceeding to re-examine the network contract filing
requirement. Filing of Television Network Affiliation Contracts, MM Docket No. 95-40 (Released:
April 3, 1995). NASA filed comments and reply comments in that proceeding opposing the
elimination of the filing requirement.’ As of this writing, the Comumnission has not acted in the
Docket No. 95-40 rule making proceeding. Nevertheless, the logic of the Commission’s 1985
decision to retain the network contract filing rule remains compelling today. Dcvelopments
subsequent to 1985 make this clear, The Commission’s decision in 1992 to require radio time
brokerage agreements to be filed with the Commission and placed in the public file was premised
on the same logic. Radio Multiple Ownership Rules (Reconsideration), 71 RR 2d 227 (1992). A
radio station operating with a time brokerage agreement covering the bulk of its operating hours was
analogized to a TV station operating with a network affiliation agreement.

The Commission is presently considering whether to impose a rule requiring the filing of
television time brokerage agreements with the Commission. Attribution of OQwnership Interests
(Further Notice), FCC 96-436, p. 15,9 27 (Released: November 7, 1996). The Association takes

no position on the proposed television time brokerage filing requirement other than to note that it

® Copies of NASA’s comments and reply comments are attached as Exhibits A and B
hereto and are incorporated herein by reference.

-
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would be illogical and arbitrary to require television time brokerage agreements to be filed with the

Commission and not to require that television network affiliation agreements be so filed.

11
The Rule Promotes Competition

The Association submits that the existing rule, which applies only to television, has
succeeded in its purpose of promoting a competitive environment between networks and their
affiliates. The cost to individual broadcast licensees of complying with the rule is minimal: a
licensee need only transmit a copy of it’s network contract to the Commission and place it in the
public file. The administrative costs imposed on the Commission are minimal. In short, the existing
rule is a good example of a simple, yet effective, regulation which costs relatively little to implement
and promotes competition.'®

Maintaining television network contracts in a central location is important. The Association
urges that the present practice of filing television network affiliation contracts with the Commission
be maintained. This requirement facilitates the availability of information concerning network
compensation rates and other information (e.g., program clearance requirements, use of the vertical
blanking interval, etc.) on a national scale. If network contracts were only required to be placed in
a television station’s public file, it would be virtually impossible to rapidly obtain comprehensive

national information on network compensation rates and other information. In addition, the

' The Association supports the Commission’s commitment to pating back unnecessary
paperwork. Retention of the present rule is necessary, however, because -- rather than requiring
the creation of paperwork -- it merely requires the filing with the Commission of a document
which is already in existence in order to promote the efficient functioning of a competitive
marketplace.

[kws]cAvard/nisa‘rep-comm -5-
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transaction costs of acquiring the information would increase to a point that would inhibit a stations’
ability to gather and use the information. As the Commussion is aware, the existence and availability
of accurate information conceming market conditions is necessary in order for a market to function
at its highest level of efficiency. The Supreme Court has observed:

[TThe dissemination of information is normally an aid to commerce.

As free competition means a free and open market among both buyers

and sellers, competition does not become less free merely because of

the distribution of knowledge of the essential factors entering into
commercial transactions.

[Plrovision for publicity may be helpful in promoting fair
competition.

‘ Sugar Institute v. United States,
297 U.8. 553, 598, 602 (1935).
I
Conclusion

There has been no change in the underlying relationship between television networks and
their affiliates since the adoption of the rule in 1969 -- reaffirmed in 1985 -- requiring network
contracts to be filed with the Commission and made public. The rule has served, and will continue
to serve, a valid public interest purpose by promoting competition among the networks and their

affiliates. While the rule does impose modest costs on both the Commission and television

[kewele/werd/nasa/rep-comm -6-
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licensees, such costs are minimal when viewed in light of the pro-competitive benefits of the rule.

Thus, the Association respectfilly submits that Section 73.3613(a) of the Rules be maintained.

A

BROOQOKS, PIERCE, McLENDON,
HUMPHREY & LEONARD, L.L.P.
1600 First Union Capital Center
Post Office Box 1800

Raleigh, North Carolina 27602

(919) 839-0300

By:
COVINGTON & BURLING
1201 Pennsylvania Avenue, N.W.
Post Office Box 7566
Washington, D.C. 20044
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By:
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I, Mark J. Prak, hereby certify that a copy of the foregoing Reply Comments were served
on all partics by depositing said copy n the United States mail, postage prepaid, addressed as
follows:

Mr. David Tillotson

4606 Charleston Terrace, N.W.
Washington, DC  20007-1911

This thegm day of September, 1997

Mark J. Prak
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EXHIBIT A

COMMENTS OF THE
NETWORK AFFILIATED STATIONS ALLIANCE
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SUMMARY

The affiliation contract rules continue to play a valuable role in restricting the exercise of
undue market power by the major television networks over their affiliates. By strengthening
affiliates in their ability to bargain with their networks, the rules support localism and diversity in
programming available to the public. In contrast to these benefits, the costs--both to the
Commission and affiliates--in complying with the rules are negligible. Given the increase in the
production of network programs by the major networks and recent atternpts by the networks to
dictate and control the content of their affiliates' programming, the affiliation contract rules are
more needed today than at any time in the past. Repeal of these rules would be a giant step

backward by this Commission in fulfilling its statutory mandate to protect the public interest.
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
Amendment of Part 73 of the )
Commission’s Rules Concerning the ) MM Docket No, 95-40
Filing of Television Network )
Affiliation Contracts )
COMMENTS OF THE

NETWORK AFFILJATED STATIONS ALLIANCE

The Network Affiliated Stations Alliance (“NASA” or “Affiliates™) is a coalition of the
ABC, CBS and NBC Television Affiliate Associations and is comprised of some 650 television
broadcast stations that are affiliated with the ABC, CBS and NBC Television Networks. NASA
files these comments in response to the Commission’s Notice of Proposed Rule Making, released
April 5, 1993, in the above-captioned proceeding (“Notice™).

NASA strongly opposes repeal or modification of the requirement that television network
affiliation contracts be filed with the Commission and the requirement that these contracts be

made available for public inspection.! In support thereof, it is shown as follows:

47 CER. §73.3613 pigvides:  "Each licensee or permittee of a commercial or

noncommercial . . . TV . . . broadcast station shall file with the FCC copies of the following
contracts, instruments, and documents together with amendments, supplements, and cancellations
(with the substance of oral contracts report in writing), within 30 days of execution thereof:
"(a) Network service: Network affiliation contracts between stations and networks will be

reduced to writing and filed as follows:

(1) All network affiliation contracts, agreements, or understandings between a TV
broadcast or low power TV station and a national network . . .

(2) Each such filing ... initially shall consist of a written instrument containing all
of the terms and conditions of such contract, agreement or understanding without reference to any
other paper or document by incorporation or otherwise. Subsequent filings may simply set forth
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SUMMARY

The affiliation contract rules continue to play a valuable role in restricting the exercise of
undue market power by the major television networks over their affiliates. By strengthening
affiliates in their ability to bargain with their networks, the rules support localism and diversity in
programming available to the public. In contrast to these benefits, the costs--both to the
Commission and affiliates--in complying with the rules are negligible, Given the increase in the
production of network programs by the major networks and recent attempts by the networks to
dictate and control the content of their affiliates' programming, the affiliation contract rules are
more needed today than at any time in the past. Repeal of these rules would be a giant step

backward by this Commission in fulfilling its statutory mandate to protect the public interest.

BACKGROUND
The affiliation contract rules have long been part of the framework for this Commission's
regulation of the relationship between networks and their affiliates. Concem over the

implications of specific terms of affiliation agreements for the public interest was voiced in the

renewal, amendment or change, as the case may be, of a particular contract previously filed in
accordance herewith.

(3) The FCC shall also be notified of the canceliation or termination of network
affiliations, contracts for which are required to be filed by this section.”

As further discussed below, the Commission has also required that affiliation agreements be
available as part of a station's public ingpection file. 47 C.F.R. §73.7326(a)(3). Unless otherwise
indicated, these requirements, collectively, are referred to herein as the "affiliation contract rules"
or merely the "rules.”
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R on Chain Broadcasting issued in 19417 which led to the rule requiring the filing of radio
network affiliation contracts. The network radio rules were applied to television in 1946, and
the Barrow Report® of 1957 contained a recommendation that affiliation agreements be made
available for public inspection.

The Commission in response to the enactment of the Freedom of Information Act
(FOIA)Y amended the rules in 1969 to make network affiliation contracts available to the public.
Rejecting arguments against public disclosure of affiliation contract terms, the Commission
concluded:

Our action will directly serve the public interest in the fostering
and maintaining of a national competitive broadcast structure. We
believe that publication of affiliation contracts will make a major
contribution toward this objective. It will enhance and intensify
competition among broadcasters and will equip licensees and the

public with additional information relevant to the public interest.
1d., 16 FCC 2d at 977.

Referring to the Barrow Report. the Commiission observed:

* Report on_Chain Broadcasting, Commission Order No. 37; Docket 5060 (May, 1941),
modified, Su ental Report on Chain Br sting (October, 1941), appeal dismigsed suly nom.
NBC v. United Stateg, 47 F. Supp. 940(1942), aff'd, 319 U.S. 190 (1943). The filing of affiliation
agreements for radio dates back to 1934. Broadcasting Division Order No. 2, 1 FCC 26 (1934).

* Rules Governing Television Broadcast Stations, 11 Fed. Reg. 33, 37 (January 1, 1946).
4 Netwark Broadeasting, Report of the Network Study Staff to the Network Study Committee

(1957) (“Barrow Report™), reprinted in Report of the House Committee on Interstate and Foreign
Commerce, H.R. Rep. No. 1297, §5th Cong., 2d Sess. (1958).

s Publi¢ [pformation Amendments to the Administrative Proceduyre Act, Pub. Law 89-554,
SS 1, 80 Stat. 383, codified at 5 U.S.C. § 552.

ic Inspection of jation Agreements, Docket No. 14710, Report and Order, 15 RR
2d. 1579 (1969).
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. . .[T]he Comumission's network study staff concluded in 1957 that
disclosure of such information would be in the public interest, It
would aid stations in their bargaining with the networks by making
information available to one side to the same extent it is to the
other. Id., (emphasis supplied).

Thus, the Commission's requirement that affiliation contracts be filed and made publicly
available has been premised--correctly--on the belief that competition would be enhanced by
allowing affiliates access to the same affiliate contractual information that is available to their
networks.
The Commission reexamined this entire issue just a few years ago. In 1985 it conducted

a broad review of the affiliation contract filing requirement. The Commission determined at that
time that the affiliation contract rules should be eliminated for radio licensees based upon a
finding that the costs of the rules exceeded their benefits.” With respect to television contracts,
on the other hand, the Commission concluded that the requirements should be retained.
Summarizing the need for and purpose of these rules, the Commission said:

The Commission has decided to retain the requirement that

television licensees file national network affiliation contracts with

the Commission. . .. The number of national network

organizations and program outlets is more limited for television

than for radio. Moreover, the amount of network programming

carried by individual TV stations is greater than that carried by

network affiliated radio stations. Therefore, the potential for any

one network organization to exercise undue influence over an

affiliate is greater for a television station than for a radio station.

The Commission believes that continued serutiny of the television

national network/affiliate relationship is therefore warranted. Id.,
mimeo at 4,

" Radio Network Affiliation Agreements, MM Docket No. 85-5, Report and Order, 101 FCC
2d. 516 (1985).
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The issue now posed by the Commission in the Notice, in essence, is whether the cost-versus-
benefit balance of these rules has so changed as to warrant a different conclusion. The answer is,

clearly, no.

L
CHANGES IN THE VIDEO MARKETPLACE SINCE 1985
HAVE ONLY INTENSIFIED THE NEED FOR,
AND THE PUBLIC INTEREST BENEFITS OF,
THE AFFILIATION CONTRACT RULES
The Commission in the Notice has pointed to changes in the video marketplace since
1985, particularly the increase in the number of stations available for affiliation and the
emergence of aspiring networks. The Commission questions whether, in view of these changes,
there is a continuing need for the contract filing requirements. Notice, J711-12. As a result of
the changes in the marketplace, the Noticg observes, "the bargaining positions of broadcast
television networks and commercial broadcast television stations have changed and differ market
by market." The recent affiliate switches, it indicates, demonstrate "increased competition
between broadcast networks for affiliation with broadcast television stations in different markets"
and "suggest that broadcast networks' market power over their affiliates has diminished to some
extent." Id., Y11.
Notwithstanding various other market changes, there has been no change in the
relationship between networks and affiliates that would warrant relaxation of the affiliation
contract rules. Market changes, in fact, have served only to intensify the need for these rules.

Most notably, in recent years the major television networks have emerged as vertically integrated

program producers and suppliers. Upon repeal of the financial interest rule, the networks have
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begun to invest heavily in the production of programming, and the pressure on affiliates for
clearance of programming produced by the networks has only increased. Similarly, with the
elimination of the syndication rule the networks have focused upon the aftermarket as a vital
source of profits. Successful first run exhibition on a network is eritical to the syndication
success of network owned programs in the aftermarket. The pressures from the networks for
clearances have intensified with these changes. The networks now have more financial and
econormic incentive than ever to exert pressure on their affiliates for comprehensive clearance of
network program schedules. And "pressuring” their affiliates for clearance of network
programming is precisely what the networks have recently been doing. Nowhere is this new
"pressure” more apparent thag in the terms of the more recent versions of network affiliation
agreements. The program clearance provisions of the new affiliation agreements bear scant
resemblance to those historically used by the networks. These agreements exact heavy economic
penalties from affiliates for failure to clear virtually all network programming. They are punitive
in nature.

Moreover, within the last few years, the Commission repealed the rule which limited the
term of affiliation contracts to two years.? In the wake of that action, the networks in most
instances have been insisting that affiliation contracts have a term of ten years. Asa

consequence of all these changes, negotiations over affiliation agreements today are far more

t Reviaw of Rulac and Paliniag Cn 'i"‘ mmmmm LG PP T SO B By Tel . -
ination dificati ection f the Commission’s Rules, 4 FCC Red. 2755, 66

R.R.2d 190 (1989).
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extensive and far more complex than in the past. And these negotiations have become all the
more crucial to the financial and economic stability of local affiliates.

The affiliation contract rules have played and continue to play a vital role in the effort to
introduce equity and competitive balance in the affiliation negotiation process. The networks,
because they have agreements with each of their affiliates, have ready access to comprehensive
data on affiliate compensation, program clearance requirements and practices, and other issues
bearing upon the network/affiliate relationship. Absent the Commission's affiliation contract
rules, affiliates would not. At least one of the networks is demanding from some of its affiliates,
as a condition of affiliation, that the affiliate redact key data and information from its affiliation
contract. Obviously, the network believes its negotiating leverage over other affiliates will be
enhanced if the other affiliates are kept in the dark.

In yet another twist to recent network negotiating tactics, at least one network has
demanded of a group broadcast owner that has a station affiliated with another network that the
company furnish the network a copy of its affiliation contracts with other networks. Thus, the
networks--by virtue of their superior bargaining power--will manage one way or ancther to learn
what their competing networks are doing. Affiliates, unfortunately, cannot if these rules are
repealed.

As the Barrow Report recognized long ago, the rules thus heln to level the bargaining
leverage between networks and their affiliates by providing an affiliate with aceess to the same
level of information about program clearance requirements, compensation and other affiliation
terms that is possessed by the affiliate's network. If the rules were eliminated, the networks

would continue to possess this information, but affiliates would not. These rules thus facilitate a
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more competitive balance between the individual affiliate, on the one hand, and its ubiquitous
network, on the other.

From a broader perspective, the rules promote the efficient and cost-effective flow of
information in the broadcast marketplace. They facilitate the competitive process by affording
more equitable access to market information by an important segment of the market, i.e.,
affiliates. Moreover, to the extent they strengthen local affiliates vis-a-vis the networks and
enhances their ability to provide programming responsive to their communities' needs and tastes,
the rules foster healthy competition among affiliates at the local level. The rules thus serve the
Commission's twin goals of diversity and competition.

The Commission has long recognized that the networks are in a dominant position
relative to their affiliates. Affiliates are dependent upon their networks both for compensation
and for the majority of their programming.’ Affiliation has always been of enormous financial
importance to a television stationt. It is just as important today as ever before. As Owen and
Wildman, the economists quoted by the Commission in the Notice, pointed out: "Most stations
consider network affiliation their most important single asset, next to their FCC license."*
Affiliation is all the more critical to small market stations which, unlike major market stations,
are not sought out by national advertisers and whose network compensation literally makes the

difference, in many cases, between solvency and insolvency.

sAmid the various changes alluded to in the Notice, affiliate dependence upon network
programming has remained constant: The networks account for 70% - 80% of affiliate programming
today, the proportion prevailing in 1985.

“B.M. Owen and 8.S. Wildman, Video Economies, Harvard Univ. Press (1992) (hereinafter
"Owen and Wildman"),

@oz0
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Contrary to the suggestions contained in the Notice, the changes occurring since 1985 do
not lessen the importance of the affiliation contract filing rules. It is true that new networks have
come into being, but as the Notice acknowledges only one--Fox--has sufficient programming and
geographic reach to come within the contract filing rules. The other incipient networks, United
Paramount and Warner Brothers, have yet to develop to the point where they offer 15 or more
hours of programming per week to 25 or more affiliates in 10 or more states. In contrast, the
growth in the number of commercial broadcast stations available for affiliation has been
dramatic. According to data submitted on behalf of the networks in MM Docket No. 94-123, the
average number of commercial independent stations in the top 50 markets is now 5.8."" In the
top 100 markets, which comprise 86% of U.S. TV households,'? in addition to 290 VHF stations
there are 396 UHFs--an average of 6.9 total stations per market.'* "Networks have a bargaining
advantage," it has been observed, "where the number of potential affiliates exceeds the mumber of
available networks."'* To the extent there is an imbalance in the marketplace, it is, clearly, an
imbalance that favors the networks.

It is a constant of this Commission's jurisprudence that the relationship between the
broadcast networks and their affiliates raises important public interest considerations.

Maintaining a healthy balance of power in this relationship is vital to preserving local affiliateg'

"Comments of Economists Incorporated, MM Docket No, 94-123 (March 7, 1995) at 10.
“Nielson Station Index, U.S. Television Household Estimates, September 1994, p. 2.

"Paul Kagan Associates, Broadcast Statistics, September 30, 1994, p. 5. For the top 125
markets covering 91.5% of U.S. TV households, there are a total of 802 commercial stations for an
average of 6.4 per market,

“Owen and Wildman at 167,
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ability to select and air programming that meets the needs and tastes of their communities. The
affiliation contract filing rules remain an integral part of this balance. The Affiliates submit that
the changes occurring since 1985 only magnify the benefits of the rules and make it all the more
important that network affiliation contracts continue to be publicly filed and available to

affiliated stations, to the public and ultimately to the Comumission.

IL

THE COSTS ASSOCIATED WITH THE RULES ARE MINUSCULE
AND ARE SUBSTANTIALLY LESS THAN THE BENEFITS

In contrast to the significant competitive and public interest benefits to which the rules
give rise, the costs of compliance are de minimis. The direct costs to affiliates, first of al], are
practically nonexistent. They would consist of making a photocopy of a 10-12 page document
and mailing it to the Commission. The Commission incurs only a marginally greater expense of
maintaining these contracts on file and allowing public access to them. No Commission review
or approval of the contracts is required. These costs are truly minor.'

The Notige questions, however, whether there are "indirect" costs that outweigh the

benefits of the rules. Citing various writings, principally from the antitrust arena, the Notice

speculates that "[b]y making compensation or other data in these filings publicly available, [it]
may facilitate the ability of parties either seeking or offering affiliation to avoid competition.”

Notige, §15. As the sources cited in the Notice reveal, however, views on this topic are neither

In the not-too-distant future when these documents can be filed electronically and made
available on-line, the Commission's administrative costs will be virtually nil.
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uniform nor absolute. For example, Prof. Posner has stated: "The direct or indirect exchange of
price information by competitors can serve pro-efficiency purposes even in markets with only a
few sellers.""® One of the articles cited in the Notice observes: "The crucial determinant of
whether the procompetitive effects outweigh the anticompetitive effects of transaction data
exchanges in a given industry will ordinarily be a function of the industry's structure and basic
operating conditions."'” As discussed above, given the special relationship between networks
and affiliates and the imbalance in power and access to information between them, making the
information available to affiliates is procompetitive.

Moreover, as far as collusion among affiliates is concerned, the suggestion that it might
occur, first of all, is without factual basis. The hypothetical posited in the Notice is that “in
markets where there are more broadcast networks seeking affiliation agreements than
commercial broadcast stations available, commercial stations could seek to ensure that the
compensation that each of them receives is higher than the compensation any one of the alone
was willing to accept.” Notice, J15. Contrary to the premise on which this concern rests,
however, there are few areas in which there are not at least four commercial broadcast stations
available for affiliation.’® Thus, there is simply no empirical basis to support a theoretical fear of

collusion among affiliates in a market,

Decisions, 67 Geo. L. J. 1187, 1203 (1979).

7 Donald S. Clark, Price-Fixj ithout C i ] i
Practices After Fthvl Corp., 1983 Wis. L. Rev. 887, 900-901, cited at Notice n. 31.

*See, text at notes 11-13, above. As stated in the Notice, the rule applies only to agreement
with broadcast television networks that offer 15 or more hours of programming per week to 28 or
more affiliates in 10 or more states; it thus applies to ABC, CBS, NBC and Fox.
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In the "real world," affiliates are not concerned with what a competitive network required
and demanded of its affiliate in that affiliate's local market, but rather what its own network
demanded and required of affiliates in other markets--i.e., in markets in which the affiliate does
not compete. Access to that information by the affiliate about what its network is requiring in
other, non-competitive markets gives the affiliate access to the same pool of information that its
network has--thus, helping to close the information gap and creating more competitive
bargaining between the affiliate and its network.

In short, access to this information is distinct from the context which may give rise to
concerns about the use of such information to monitor or enforce some form of price agreement
or "cartel-like" behavior among competitors. Rather, as indicated above, affiliates seek this
information out of self-preservation and protection as against their "buyers” of time--i.e., their
networks--not the local affiliates of other networks. Too many factors affect the terms of an
affiliation arrangement to render agreement between affiliates of different networks plausible,
Instead, affiliates are interested in gaining information concerning their own network and its
dealings in other markets to verify that they are being treated equitably. A failure by the
Commission to understand and appreciate fully the significance of this distinction will ultimately
lead to a failure to understand the competitive importance of these rules.

Alternatively, the Notice observes in markets where there are more commercial stations

than broadcast networks seeking affiliation agreements, “networks might seek, through paralle]
action, to lower the compensation they pay potential affiliates and could use the public filing to
ensure each party is performing as agreed.” Id, Whether it is realistic, given all the variable
factors across television markets, to expect three or four networks to agree to limit compensation

12
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on a market-by-market basis is questionable as a practical matter. It seems all the more unlikely
that making affiliation agreements public, after the fact. would materially facilitate monitoring or
enforcement of such agreement, if it existed. In view of the trend toward longer 10-year terms
for affiliation contracts, it is difficult to see how ex post disclosure could play any
anticompetitive role. Perhaps most telling is that those who might advocate elimination of the
filing requirement in this context presumably would do so in the name of “protecting” affiliates
from anticompetitive conduct. As evidenced by these comments, however, those (i.e., affiliates)
who believe that competition would be enhanced by the rules and who stand to lose mote than
anyone if it is not are strongly in favor of maintaining public access to this information.

Finally, it is suggested in the Notice that the cutrent rules may impair a network’s ability
or willingness “to craft contractual arrangements with one affiliate to recognize special market
conditions of that affiliate.” Notice, §16. This comment in the Notice reflects a fundamental
lack of knowledge and familiarity with the terms and contents of network affiliation contracts.
The Commission only has to look at its own files to see that these contracts are--and always have
been--very market specific. Market conditions are always unique, and the arrangement in one
market may not be suitable elsewhere. There will be no need to insulate the networks from
requests by other affiliates for similar arrangements. The fact is, however, that the kinds of
innovations developed to aid networks and affiliates in meeting specific local conditions in one
market may be useful in other markets., As noted earlier, the networks would have access to that
information--without these rules, affiliates would not. By virtue of the filing requirements, these
innovative arrangements will be made available to “weaker™ affiliates who would not otherwise

have access to them. As correctly observed in the Notice with respect to the issue of

13



